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No. 99-0316
STATE OF W SCONSI N : | N SUPREME COURT

In re the Commtnent of Dennis R Thiel:

State of W sconsin,

. FILED
Petitioner-Respondent,
v JUN 23, 2000
i i Cornelia G. Clark
Dennis R Thiel ! cm?ro? Slt?premeaéourt
Madison, W1

Respondent - Appel | ant .

APPEAL from an order of the Grcuit Court for Fond du Lac
County, Peter L. Ginmm Judge. Reversed and cause renmanded to

the court of appeals.

11 ANN WALSH BRADLEY, J. This case is before the court
on certification from the court of appeals.? The def endant,
Dennis R Thiel, challenges his commtnent as a sexually violent
person under Ws. Stat. § 980.06 (1997-98)2 and asserts that the

State of Wsconsin failed to satisfy its burden of proving

! Pursuant to Ws. Stat. § (Rule) 809.61 (1997-98), the
court appeals certified an appeal of an order of the Crcuit
Court for Fond du Lac County, Peter L. Gimm J., commtting the
defendant to the Wsconsin Departnment of Health and Famly
Services as a sexually violent person.
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beyond a reasonable doubt that its petition for conmtnent was
filed wthin 90 days of Thiel’'s release date. W determ ne that
in a commtnment trial pursuant to Ws. Stat. ch. 980, the State
must prove beyond a reasonable doubt that the subject of the
petition is within 90 days of release or discharge from a
sentence inposed on the basis of a sexually violent offense.
Because the evidence on the record does not provide proof beyond
a reasonable doubt that the State filed its petition within 90
days of Thiel's release, we reverse the circuit court and renmand
to the court of appeals to determ ne the appropriate renedy.

12 On June 23, 1997, the State filed a petition in
circuit court seeking an order to detain Thiel as a "sexually
vi ol ent person” under Ws. Stat. 8§ 980.01(7). In support of its
petition, the State alleged that: 1) Thiel had been convicted of
three sexually violent offenses; 2) he is scheduled to be
rel eased on June 24, 1997 from the sentence inposed for the
convicted offenses; 3) Thiel suffers from two nental disorders,
namely pedophilia and anti-social personality disorder; and 4)
these disorders predispose him to engage in acts of sexual
vi ol ence.

13 Additionally, the petition set forth nunerous facts to

establish probable cause to believe that Thiel is a sexually

2 All future references to the Wsconsin Statutes are to the
1997-98 vol unes unl ess ot herw se i ndi cat ed.
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violent person, including statenments and the diagnosis of a
clinical psychol ogist who had evaluated him Upon review ng the
petition, the circuit court found cause to believe that Thiel
meets the criteria of a sexually violent person and is eligible
for commtnent under Ws. Stat. § 980.05(5). The court then
ordered his detention and scheduled a hearing to determ ne
whether there is probable cause to believe that Thiel is a
sexual ly violent person. Ws. Stat. 8§ 980.04(2).

14 On the follow ng day, June 24, 1997, the circuit court
held a hearing and found probable cause to believe that Thiel is
a sexually violent person within the neaning of Ws. Stat.
8§ 980.01(7). The court ordered that he remain in custody during
t he pendency of the proceedings at any facility approved by the
Department of Health and Famly Services (DHFS) and further
ordered that DHFS conduct an evaluation of Thiel.

15 A bench trial on the commtnent petition was held on
August 6, 1997, during which the <circuit court accepted
testinony from several psychologists on their assessnents of
Thiel's mental condition. Thiel testified as to his efforts to
seek treatnent. The State offered nunerous exhibits in support
of its petition, including various reports and risk assessnents
by those who had eval uated Thiel.

16 Al though the State apparently did not attenpt to prove

that the commtnent petition was filed within 90 days of Thiel's
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rel ease, several of the docunents received into evidence
reference a mandatory release (MR) date. A nunber of these
exhibits note Thiel's MR date as June 1997. One particul ar
docunent specifies the release date as June 29, 1997. However,
ot her docunents indicate the MR date as March 19, 1997. Thi el
did not challenge the adm ssion of these exhibits into evidence.

M7 At the <conclusion of the bench trial, the court
rendered findings that the State had proven beyond a reasonable
doubt that: 1) Thiel had been convicted of a sexually violent
offense; 2) he had a nental disorder, nanely pedophilia; and 3)
Thiel is dangerous to others because his nental disorder creates
a substantial probability that he wll engage in acts of sexual
vi ol ence. However, the court failed to make an explicit finding
that the State's petition was filed within 90 days of Thiel's
rel ease.

18 As a result of its findings, the circuit court
adjudged Thiel a sexually violent person and ordered him
commtted to the custody of DHFS. The court entered the final
order of conmm tnent on Novenber 6, 1998.

19 Thi el appealed, asserting that the commtnent order
shoul d be vacated because the State had failed to prove beyond a
reasonabl e doubt that its commtnent petition was filed within
90 days of his release. Subsequently, the court of appeals

certified to this court the question of whether the State nust
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affirmatively prove that the subject of a Ws. Stat. ch. 980
comm tnent petition is within 90 days of rel ease or discharge.
110 The certified question before this court requires us
to examne Ws. Stat. ch. 980. Statutory interpretation
presents a question of law that we review independently of the
| egal conclusions of the circuit court or the court of appeals.

State v. Sprosty, 227 Ws. 2d 316, 323, 595 N.W2d 692 (1999).

The goal of statutory interpretation is to discern and give
effect to the legislative intent. | d. W examne first the

statutory language to identify the intent of the |egislature.

State v. Curiel, 227 Ws. 2d 389, 404, 597 N.W2d 697 (1999).

If the language of the statute clearly and unanbi guously sets
forth the legislative intent, we need not [|ook beyond the
| anguage to determ ne the nmeaning of the statute. |d.

11 Wsconsin Stat. 8§ 980.02(2) governs the contents of a
petition seeking to conmt a person as sexually violent. The
statute provides in relevant part:

(2) A petition filed under this section shall
allege that all of the followng apply to the person

all eged to be a sexually violent person:

(a) The person satisfies any of the follow ng
criteria:

1. The person has been convicted of a sexually
vi ol ent of f ense.
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(ag) The person is wthin 90 days of discharge or
rel ease, on parole, extended supervision or otherw se,
from a sentence that was inposed for a conviction for
a sexual |y vi ol ent of f ense, from a secur ed
correctional facility, as defined in s. 938.02(15m
(b) The person has a nental disorder
(c) The person is dangerous to others because the
person's nment al di sor der creates a substanti al
probability that he or she wll engage in acts of
sexual violence (enphasis added).
In addition, Ws. Stat. 8§ 980.05(3)(a) states that "[a]t a tria
on a petition under [chapter 980], the petitioner has the burden
of proving the allegations in the petition beyond a reasonable
doubt . "
112 Thi el cont ends t hat read together, W s. St at .
88 980.02(2) and 980.05(3)(a) wunanbiguously set forth the
State's burden to prove beyond a reasonable doubt that the
petition was filed within 90 days of his release. The 90-day
requi renent represents an essential predicate to a finding that
the subject of a commtnent petition under ch. 980 is a sexually
vi ol ent person. Because the circuit court failed to render a
finding that the State had nmet its burden of proof as to this
essential allegation, Thiel asserts that the order of comm tnent
shoul d be vacat ed.
113 Disputing Thiel's statutory interpretation, the State

mai ntains that the [|anguage of Ws. Stat. 88 980.02(2) and

980.05(3)(a) creates an anbiguity that nust be resolved by
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resort to the entire statutory schenme of ch. 980. The State
clainms that Section 980.02(2) contains two types of allegations,
those that are substantive in nature and the 90-day requirenent,
which is procedural in nature.

14 Another statutory section upon which the State relies
provides that a petition may include factual statenents to
establish probable cause to believe that the subject of the
commtnent petition is a sexually violent person. Ws. Stat.
§ 980.02(3).° Thus, the State asserts that a petition under
Section 980. 02(2) essentially i ncl udes t hree types of
al | egations: substantive, procedural, and factual.

115 Al t hough W s. St at . 8 980.05(3)(a) requires a
petitioner to prove the allegations in the commtnent petition
the State argues that the statute is anbi guous because it |eaves
unanswered exactly which allegations the legislature intended to
be proven. This anbiguity my be resolved only by an
exam nation of the entire chapter and the purposes underlying

the comm tnent of sexually violent persons.

3 Wsconsin Stat. § 980.02(3) provides:

(3) A petition filed under this section shall
state with particularity essential facts to establish
probable cause to believe the person is a sexually
vi ol ent person. If the petition alleges that a
sexually violent offense or act that is a basis for
the allegation under sub. (2)(a) was an act that was
sexual ly notivated as provided under s. 980.01(6)(b),
the petition shall state the grounds on which the
of fense or act is alleged to be sexually notivat ed.
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116 According to the State, the twin objectives underlying
ch. 980 are the protection of the public and the treatnent of
high risk sex offenders to reduce the |likelihood of future

sexual m sconduct. State v. Carpenter, 197 Ws. 2d 252, 271,

541 N.W2d 105 (1995). To further these objectives in detaining
sexually violent persons, the State is required to prove only
the substantive criteria defining one as sexually violent.
These criteria include whether the person has been convicted of
a sexually violent offense and whether the person suffers froma
mental disorder that would render that person dangerous if
released to the public. Ws. Stat. 8§ 980.02(2)(a), (b), and
(c).

17 In contrast, the State submits that the 90-day
requi renent under subsection (ag) represents a pleading
requi renent that does not pronote the objectives of ch. 980 or
hel p define a sexually violent person. Rat her, as a procedura
allegation identifying the tine when the commtnent petition
should be filed, it is deemed waived if the subject of the
petition fails to object.

118 In an at t enpt to resol ve t he conflicting
interpretations and to discern the intent of the legislature, we
begin our analysis wth an exam nation of the |anguage of Ws.
Stat. 88 980.02(2) and 980.05(3)(a). A petition seeking to

commt a person as sexually violent nust contain four distinct
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allegations, including that the petition has been filed within
90 days of the person's release from a sentence or confinenent
arising from a sexually violent offense. Ws. Stat. 8

980.02(2); State v. Post, 197 Ws. 2d 279, 297-98, 541 N W2d

115 (1995). At trial, the State "has the burden of proving the
allegations in the petition beyond a reasonable doubt." W s.
Stat. § 980.05(3)(a).

119 A reading of the statutory |anguage leads us to the
i nescapable conclusion that the legislature intended the State
to prove its fulfillment of the 90-day requirenent beyond a
reasonabl e doubt before a person my be adjudged sexually
vi ol ent . The words of the statutes clearly and unanbi guously
set forth the State's burden in proving this specific
al | egati on.

120 In light of the unanmbi guous words of the statutes, we
are not persuaded by the State's argunent that the |egislature
intended to create distinct categories of allegations, reserving
one particular category for the requirenment of proof beyond a
reasonabl e doubt. Wsconsin Stat. 8§ 980.02(2) specifies all of
the allegations that nust be contained in a petition. Al though
Ws. Stat. 8§ 980.02(3) allows the petitioner to supplenent the
petition wth facts to support the specific allegations I|isted
under Section 980.02(2), these supplenental facts are not

categorized as "allegations," as the State asserts.
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121 Rat her, these particular facts serve nerely to
buttress the allegations that nust be set forth under Section
980.02(2) and to establish probable cause to believe that the
person naned in the petition is a sexually violent person.
Thus, contrary to the State’'s contention, Ws. Stat. 88
980.02(2) and 980.05(3)(a) do not create any anbiguity.
| nstead, the statutes unanbiguously require the State to prove
that its commtnent petition has been filed within 90 days of
t he subject’s rel ease.

22 Legislative history supports our interpretation. An
analysis by the Legislative Reference Bureau confirns that
"[t]he [S]tate nust prove each of the 4 allegations in the
petition beyond a reasonable doubt.” LRB Drafting File for 1993

Ws. Act 479, Analysis of Assenbly Bill 3, at 3. See also

Appl eton Post-Crescent v. Janssen, 149 Ws. 2d 294, 301, 441

Nw2d 255 (C. App. 1989) (LRB analysis indicative of
| egi sl ative intent).
23 Furthernore, this court has recently noted the State’s

requirenents of proof at a commtnent trial. See State v.

Kienitz, 227 Ws. 2d 423, 429 n.6, 597 N W2d 712 (1999);
Curiel, 227 Ws. 2d at 396 n.4. In Kienitz, we observed that
"[i1]n a commtment trial, the State has the burden of proving
beyond a reasonabl e doubt that the person . . . (2) is within 90

days of release from a sentence, conmtnent, or secured

10
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correctional facility arising from a sexually violent offense."
227 Ws. 2d at 429 n.6.

124 We also observed in Curiel that "the State has the

burden of proving beyond a reasonable doubt all of the
allegations in the petition for conmtnent." 227 Ws. 2d at 396
n. 4. This petition "nust allege that the person . . . (2) is

within 90 days of release from a sentence, conmmtnent, or
secured correctional facility arising from a sexually violent
offense." 1d. (quoting Post, 197 Ws. 2d at 297-98).

25 The State posits that the above-quoted footnotes
contained in Kienitz and Curiel are nerely dicta because they
are not essential to the holdings in those cases. W need not
engage in an analysis of whether the footnotes constitute dicta
because we determ ne that the observations in Kienitz and Curi el
represent correct statenments of |aw, accurately reflecting the
| egislative intent as established by the words of Ws. Stat.

§8 980.02(2) and 980.05(3)(a).*

* The State offers the coments of the Jury Instructions
Comm tt ee:

Subsection (2)(ag) of 8§ 980.02 requires that the
petition further allege that the person is within 90
days of discharge or release from a sentence inposed
for the sexually violent offense. The Committee
concluded that this fact need not be submtted to the
jury, though it certainly nust be established before
the trial can go forward.

11
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26 Having determned that at trial on a conmtnent
petition, the State nmust prove beyond a reasonabl e doubt that it
filed its petition within 90 days of the subject's release or
di scharge, we turn now to determ ne whether the State satisfied
its burden in this case. W wll affirmthe order of comm tnent
if the trial record reflects that the petition was filed within
90 days of Thiel's MR date, notwithstanding the circuit court's
failure to make a specific finding to that effect.

127 The State clains that the record contains sufficient
proof of its conpliance with the 90-day requirenent. Regardl ess
of the proof, the State maintains that Thiel's failure to raise
objections at trial constituted a waiver of the argunent he now
rai ses on appeal.

128 We note at the outset that the subject of a conm tnent
petition under ch. 980 is not required to voice an objection to
the allegations contained in the petition. A ch. 980 proceeding
affords the subject of a commtnent petition neither the
opportunity nor the obligation to file an answer or raise
affirmative defenses to the allegations <contained in the
petition. Thus, Thiel's failure to object to the adm ssion of

exhibits does not relieve the State of its statutorily defined

Ws JI-Crimnal 2502 at 5 n.1. The State interprets the
cooments to nean that the 90-day allegation serves only as a
pl eadi ng requirenent, not as a substantive allegation requiring
proof beyond a reasonabl e doubt.

12
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burden to prove that its petition was filed within 90 days of
his rel ease.

129 Qur examnation of the record at trial and the
evidence relied upon by the State reveals inconsistencies in the
MR dates set forth in several docunments admtted as exhibits.
An information and interview request form filed by Thiel
provides an MR date that is handwitten as June 1997. I n
anot her exhibit, a letter addressed to the Fond du Lac Probation
and Parole office, Thiel opines: "I have only 8 nonths from
Cctober 96 until nmy MR" Both the request form and the letter
indicate a release date sone tinme in June 1997 w thout referring
to a particul ar date.

30 Because these docunents do not nmention a specific date
in June, it is plausible that Thiel's actual MR date may have
been any date in June. Thus, although they could establish
beyond a reasonable doubt that a My 31, 1997 commtnent
petition conplied with the 90-day requirenent, these particular
exhibits do not establish that the State's petition on June 23,
1997 was properly filed.

131 O her evidence in the trial record |ikew se does not
assist in proving that the State fulfilled the statutory 90-day
requirenent. The exam nation report prepared by a clinical
psychol ogist who had evaluated Thiel states that "[Thiel]

reached his mnmandatory release date on that sentence in June

13
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1997, and at that tinme a petition was filed for comm tnent under
Chapter 980." The report subsequently notes that "[a]fter
reaching his mandatory release date," Thiel was admtted to the
Mendota Mental Health Institute "on June 26, 1997." This report
is not free of anbiguity because we are still left to wonder
whet her Thiel's MR date pre-dated the June 23, 1997 date of the
commi t ment petition.

132 A Sex Ofender Report received into evidence and
prepared by the Departnent of Corrections specifies Thiel's M
date as June 29, 1997. This report, coupled with the references
to June 1997 rel ease dates, may have dispelled our doubts as to
the tineliness of the State's conmmtnent petition were it not
for conflicting institutional docunents inplying a March 1997
rel ease date.

133 The two problematic docunent s from the Dodge
Correctional Institution specify Thiel's MR date as March 19,
1997. Attenpting to dism ss the significance of these exhibits,
the State contends that Thiel's own trial testinony clarifies
t he di screpancy in the dates:

Q Was there a problem originally wth credit and
sentence credit or sonething |ike that?

A Yes. There was a three nonth — or 180 day error,
| believe.

W are not convinced by the State's argunent because Thiel's

testinony fails to reconcile the discrepancy in favor of a June

14
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MR date. Rat her, the testinony creates further anbiguity by
suggesting a potential Septenber rel ease date.

134 Under the m staken assunption that it need not prove
that its conmmtnent petition was filed within 90 days of Thiel's
rel ease, the State understandably offered no direct proof at
trial on this particular allegation. No testinony or evidence
at trial established the date of the filing of the petition.
Additionally, as we have noted, the exhibits admtted at trial
create anbiguity as to Thiel's actual MR date. Consi dering the
absence of testinony on the filing date, as well as the presence
of anbiguity relating to the MR date, we are unable to concl ude
beyond a reasonable doubt that the State filed its commtnent
petition within 90 days of Thiel's rel ease.

135 Havi ng determ ned that the trial record in this case
does not establish beyond a reasonable doubt that the State
filed its commtnent petition within 90 days of Thiel's rel ease,
we are left now to consider the issue of an appropriate renedy.

In response to a question at oral argunent regardi ng renedies,
the State referenced several renedy issues, none of which have
been briefed or argued before this court.

136 These issues include whether our decision should have
retroactive or prospective application, and whether a decision
affects only the "pipeline" cases on direct appeal or also

reaches to cases on collateral review Anot her renmedy concern

15



No. 99- 0316

referenced by the State is whether the court may remand the
narrow issue involving proof of the 90-day requirenent, as is
done in other civil cases with respect to specific issues such
as the appropriate neasure of danmages. As the State notes,
concerns of claimpreclusion or double jeopardy may al so ari se.

137 In light of the significant renmedy issues, we hesitate
to decide the question of appropriate renmedy w thout affording
the parties an opportunity to address adequately the above and
other renmedy issues. Rather, we believe the nore prudent course
is to remand the cause to the court of appeals and direct the
court to address the issue of the appropriate renedy.

138 In sum we determne that in a trial on a conmmtnent
petition filed under Ws. Stat. 8§ 980.02(2), the State bears the
burden to prove beyond a reasonabl e doubt that the petition was
filed within 90 days of the subject’s release or discharge from
a sentence based on a sexually violent offense. We further
determne that the trial record does not establish beyond a
reasonabl e doubt that the State filed its commtnent petition
within 90 days of Thiel's release. Accordingly, we reverse the
circuit court and remand to the court of appeals to determ ne
the appropriate renedy.

By The Court.-The order of the circuit court is reversed
and the cause is remanded to the court of appeals.

139 DAVID T. PROSSER, J., did not partici pate.
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